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I. INTRODUCTION
Since the beginning of the twenty-first century, a wide range of law has been enacted in the United Kingdom that is designed to address discrimination on the grounds of sexual orientation. In the process of enacting this law, legislators have often sought to accommodate faith-based objections to homosexuality and sexual orientation equality. Such accommodation has resulted in the inclusion in legislation of numerous "religious exceptions" that exempt religious individuals and organisations from the requirement to treat people equally regardless of sexual orientation. For example, religious organisations have been provided with bespoke exceptions in legislation that prohibits discrimination on the grounds of sexual orientation in respect of public services and functions, premises and associations.
1 Similar religious exceptions can be found in legislation relating to, for instance, civil partnership, employment, and marriage. to homosexuality are transformed into legal provisions that exempt religious individuals and organisations from legal requirements to treat people equally regardless of sexual orientation.
This article focuses attention on the contribution of the Church of England (hereinafter "CoE") to the process by which religious exceptions become included in United Kingdom sexual orientation equality law. It does so because of the wide range of ways in which the CoE is able to influence the legislative process in order to actively shape statute law. Alongside its formal parliamentary capacities, the CoE is also able to exercise considerable influence on the legislative process through its Archbishops' Council. The work of the Council involves, amongst other things, "monitoring of Government policy where proposed legislative and other changes may bear directly on the [CoE]". We are concerned in this article with the influence of the CoE on statute law made by the UK Parliament and not with the law that the CoE, through its General Synod, makes either by Canon or Measure. Measures, which require the approval of Parliament and Royal Assent, and Canons, which require Royal Assent and Licence, are forms of legislation dealing with matters of the CoE. 6 These comprise the Archbishops of Canterbury and York, the Bishops of London, Durham and Winchester, and the longest serving of the other qualifying diocesan bishops. The current number of Lords Spiritual permitted to sit in the House of Lords was set by An Act for establishing the Bishoprick of Manchester, and amending certain Acts relating to the Ecclesiastical Commissioners for England (1847) 10 & 11 Vict. c. 108. 7 The Second Church Estates Commissioner is an elected Member of Parliament appointed by the Crown. 8 Archbishops' Council of the Church of England, 'The Archbishops' Council' (2017) available at: https://www.churchofengland.org/about-us/structure/archbishopscouncil. aspx#Objects Judaeo-Christian ecumenical charity that negotiates with Government on behalf of its membership. 9 Understanding the role of the CoE in fashioning religious exceptions in sexual orientation equality law is important, not only because of the potent position it occupies in the legislative process but because of its established doctrine on homosexuality. Despite considerable internal debate regarding issues of human sexuality, 10 the authoritative statements of the CoE on homosexuality hold that "homosexual genital acts … fall short of [the] ideal" that "sexual intercourse is an act of total commitment which belongs properly within a permanent [opposite-sex] married relationship". 11 Furthermore, the CoE officially respects the resolution of the worldwide Anglican Communion that "homosexual practice [is] incompatible with Scripture". 12 It is from this standpoint that the CoE attempts to shape legislation in order to ensure the inclusion of provisions that accommodate the practice of its doctrine.
In order to facilitate an understanding of how the CoE influences United Kingdom sexual orientation equality law, we adopt a case study approach that focuses on the life of one piece of legislation: the Employment Equality (Sexual Orientation) Regulations 2003 (hereinafter "EESOR 2003"). This approach allows for an in-depth investigation of the ways in which the CoE has attempted to influence the legislative process and its success in doing so. The CoE's interventions in the legislative process are often multi- on the grounds of sexual orientation in employment and vocational training. The EESOR 2003 contained a number of exceptions that permitted a difference of treatment based on sexual orientation in particular circumstances. One exception, for instance, made provision for those circumstances where being of a particular sexual orientation is a genuine and determining occupational requirement for a post, and it is proportionate to apply that requirement in the particular case.
18
The EESOR 2003 also contained a religious exception for a requirement related to sexual orientation to be applied by an employer where the employment is for purposes of an organised religion.
19
This religious exception provides the particular focus of our analysis.
In the remainder of this article, we trace the development of the religious exception in The Directive was first proposed in 1999 as a means of putting into effect in member states of the European Union "the principle of equal treatment as regards access to employment and occupation, including promotion, vocational training, employment conditions and membership of certain organisations, of all persons irrespective of racial or ethnic origin, religion or belief, disability, age or sexual orientation".
21
At the outset, the Directive proposed to prohibit all direct and indirect discrimination, harassment 22 and victimization 23 in respect of the aforementioned personal characteristics, except in cases when a characteristic constituted a "genuine occupational qualification".
24
The proposed Directive contained two provisions in respect of genuine occupational qualifications: first, a general exception for particular occupational activities or contexts for which 20 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, Official Journal L 303, 02/12/2000, P. 0016-0022.
21
Proposal for a Council Directive establishing a general framework for equal treatment in employment and occupation, Official Journal C 177 E, 27/06/2000, P. 0042-0046, art. 1.
22
Ibid., art. 2.
23
Ibid., art. 10.
24
Ibid., art. 4. a characteristic constituted a genuine occupational qualification; 25 and second, a religious exception for circumstances when certain jobs or occupations need to be performed by employees who share the religious opinion of their employing organisation.
26
This religious exception (hereinafter referred to as the "Article 4(2)" exception) was originally formulated as follows:
Member States may provide that, in the case of public or private organisations which pursue directly and essentially the aim of ideological guidance in the field of religion or belief with respect to education, information and the expression of opinions, and for the particular occupational activities within those organisations which are directly and essentially related to that aim, a difference of treatment based on a relevant characteristic related to religion or belief shall not constitute discrimination where, by reason of the nature of these activities, the characteristic constitutes a genuine occupational qualification.
27
When the proposed Directive was published, there was considerable criticism of the Article 4(2) exception by members of the United Kingdom Parliament. For example, the House of Lords Select Committee on European Union stated that Article 4(2) was "narrow and convoluted", "likely to limit the ability of religious organisations to apply the 'genuine occupational qualification' principle", and "its meaning and scope should be clarified". Ibid. exception. The CoE, from the outset, expressed its "considerable anxiety" about Article 4(2).
32
To illustrate this anxiety, the Bishop of Southwark (Tom Butler), used the example of "a gay man, open and proud about his sexuality and practice, being appointed as a teacher in a voluntary-aided Muslim school" whereupon "such an appointment would so undermine the Muslim ethos of the school that parents might lose confidence in the school and its future might come under threat, to the detriment of the pupils".
33
Although Bishop Butler stated that it was "a little embarrassing to be seen to be arguing against any of the proposals of the directives", he argued that the "legitimate anxieties of the faith communities" must be addressed. 34 Implicit to Bishop Butler's argument was the view that religious employers should be able to continue to discriminate against people on the grounds of sexual orientation.
It is clear that most European Union officials did not share the view expressed by the CoE on the proposed Directive. A report by the European Parliament stated that Article 4(2) "will apply only to religious beliefs and not, for example, to sexual orientation", 35 and many members of the European Parliament were concerned to ensure that the scope of the religious exception remain very narrow:
It is essential that discrimination on religious grounds should not be a pretext to discriminate against employees on other grounds, for example, because they are homosexual. I am sure that sensible and moderate religious organisations would not seek to do so to exploit this as a loophole. But we must not allow fundamentalists with prejudiced views of any religion to allow their views to prevail against the non-discrimination standards of secular society. To ensure the narrowness of the religious exception, the European Parliament agreed a change of wording to Article 4(2) 37 that was not ultimately incorporated into the Directive. Rather, the text agreed by the Council of the European Union, which resulted from negotiations in a working group that took place in private, 38 effectively broadened the scope of Article 4(2) in order to strengthen the protection given to religious organisations. This was achieved by way of the inclusion of a proviso which, in addition to the text permitting a difference of treatment based on a person's religion or belief in the case of occupational activities within churches and other organisations with a religious ethos (when a person's religion or belief constitute a genuine, legitimate and justified occupational requirement), states:
Provided that its provisions are otherwise complied with, this Directive shall thus not prejudice the right of churches and other public or private organisations, the ethos of which is based on religion or belief, acting in conformity with national constitutions and laws, to require individuals working for them to act in good faith and with loyalty to the organisation's ethos. 39 The scope of this proviso has, as we explain below, been the source of much contention in the United Kingdom in respect of sexual orientation discrimination. Although Article 4(2) is clear that any difference of treatment "should not justify discrimination on another ground", 40 it has been interpreted to permit a difference in treatment based on "sexual conduct" rather than "sexual orientation". As Tessa Jowell MP, then Minister of State at the Department for Education and Employment, explained at the point the Directive was adopted, Article 4(2) "does not go so far as to permit discrimination on any other ground -including sexual orientation" and therefore, for example, if the Roman Catholic church sought to appoint a community worker to run a centre for young people it would not be entitled to discriminate between two Catholic applicants "simply on the basis of their sexual orientation". 41 However, as Mrs Jowell went on to explain, the "church may have appointed an applicant who turned out to be gay [and] Article 4(2) … could … allow the church to take action if the Community worker subsequently behaved in a manner which tended to undermine the ethos of the centre". 42 Mrs Jowell elaborated that religious organisations could not refuse to employ someone simply because of their "identity" but could refuse to employ someone if their "behaviour" was at variance with "the values and beliefs of the organisation". 43 The House of Lords Select Committee on European Union identified "difficulties" with the distinction drawn by Mrs Jowell between sexual conduct and sexual identity for the following reasons:
It is not easy to draw clear lines between identity and conduct or to determine the constraints that may be imposed on the enjoyment of private life. One could imagine a situation in which the headmaster of a religious school was homosexual, but kept this part of his life wholly private and separate from his work in the school. He might then be exposed by a newspaper. In such circumstances it is not clear what rights either he or his employer would be able to claim under Article 4(2) of the Directive. 44 Whether Article 4 of the Directive permits a difference in treatment based on sexual conduct, and how such a difference in treatment relates to sexual orientation (or identity), was at the heart of debates in the United Kingdom Parliament when the Directive was transposed into United Kingdom law.
III. THE ROLE OF THE COE DURING THE PROCESS OF TRANSPOSING THE DIRECTIVE INTO UNITED KINGDOM LAW
European Union member states were required to make provisions to ensure compliance with the Directive by 2 December 2003.
45
The United Kingdom government decided to meet its obligation by making secondary legislation under powers conferred by the European Communities Act 1972. 46 Therefore, in late 2001, the government issued a consultation document inviting views about, inter alia, the introduction of new legislation in Great Britain that would outlaw discrimination in employment and vocational training on the grounds of sexual orientation and religion or belief. 47 The content of this document was informed by "informal consultation" with a number of organisations, including the General Synod of the CoE.
48
The consultation document paid specific attention to Article 4(2) of the Directive and proposed that a provision based on that Article would be included in new legislation to allow organisations, which have an ethos based on religion or belief, to pursue employment policies necessary to ensure the preservation of that ethos.
49
The consultation document stated that under the proposed provision a religious organisation would, for example, "be able to demonstrate that it is a genuine requirement that all staff -not just senior staff or people with a proselytising function -should belong to the religion concerned, so as to ensure the preservation of the organisation's particular ethos". 50 However, in line with Article 4(2) of the Directive, the consultation document stated that the proposed provision would "not allow religious or belief organisations to discriminate on other grounds". Ibid., para. A33.
Ibid., para. 13.14.
50
Ibid., para. 13.12.
51
Ibid.
When the first draft of the EESOR 2003 was published in October 2002, it contained an "exception for genuine occupational requirement" which allowed an employer to treat individuals differently on the grounds of sexual orientation if "having regard to the nature of the employment or the context in which it is carried out … being of a particular sexual orientation is a genuine and determining occupational requirement" and "it is proportionate to apply that requirement in the particular case".
52
This exception, designed to enable employers to specify sexual orientation as a genuine occupational requirement during the recruitment, promotion, transferring and training of employees, was formulated to follow the wording of the general exception contained in the Directive.
53
A similar exception for a genuine occupational requirement was simultaneously proposed in respect of existing anti-discrimination legislation relating to race, 54 and new antidiscrimination legislation relating to religion or belief.
55
In the religion or belief legislation, reflecting the commitment made in the consultation document, it was proposed that a further exception be available when "an employer has an ethos based on religion or belief and, having regard to that ethos and to the nature of the employment or the context in which it is carried out … being of a particular religion or belief is a genuine occupational requirement for the job" and "it is proportionate to apply that requirement in the particular case".
56
This religious exception, drafted in wider terms than the general exception for genuine occupational requirement, proposed that an employer would not be required to show that being of a particular religion or belief was a determining (decisive) factor for a post. This religious exception was seen to follow the wording of Article 4(2) of the Directive. Ibid., reg. 7(3). respect of the genuine occupational requirement exception, 95% of respondents to the consultation (619 of 654) had agreed that the legislation should contain a general provision allowing employers to recruit staff on the basis of a genuine occupational requirement in the limited circumstances in which this could be justified. 57 In respect of the religious exception granted to an employer that has an ethos based on religion or belief, 67% of organisations that had responded (263) supported the proposed approach, 14% of organisations thought the approach went further than necessary, and only 11% of organisations thought the approach did not do enough to support religious or belief organisations. Such conflict, the Council argued, may arise from "actions taken by the Church to enforce its own doctrines and beliefs in relation to sexual conduct", such as "a bishop [denying] ordination to someone in a gay or lesbian relationship". 60 The Council stated that it was concerned that applying a requirement to employment related to sexual "conduct" would subsequently be found by the courts to constitute unlawful discrimination on the grounds of sexual "orientation". 61 The Council argued that "it is crucial that they [the EESOR 2003] do not encroach on the freedom which all religious organisations must have to set and enforce their own conduct rules in relation to those who work for and represent them" and that "Churches and other faith-based organisations must not find themselves in a position where the law of the land is preventing them from conscientiously applying their own sincerely held doctrines and beliefs on moral issues". 62 It is clear from the Archbishops' Council's response that its officials had already proposed a legislative "solution" to its "difficulties" to the Department of Trade and Industry (DTI) and that this had not been accepted and incorporated into the draft EESOR 2003. 63 The proposed solution was in the form of a provision -modeled on an existing provision in sex discrimination legislation that provided an exception in respect of the employment of ministers of religion 64 -that afforded a general exemption for organised religions from the requirements of the EESOR 2003. The Council's proposed exception was worded as follows:
Nothing in parts II to IV of these Regulations [Discrimination in the Employment Field, Discrimination in the Vocational Training Field etc.] shall render unlawful anything done for the purposes or in connection with an organised religion so as to comply with the doctrines of the religion or avoid offending the religious susceptibilities of a significant number of its followers. 65 This proposed exception was worded to ensure that the CoE was given the widest possible scope to exempt its activities from the requirements of the EESOR 2003. It sought to allow the CoE to do anything in respect of employment and vocational training in order to comply with its doctrines or avoid offending the religious susceptibilities of a significant number of its followers. The Council "strongly urge [d] the Government" to accept this exception and stated that it would "want the opportunity for discussions at a very senior level of Government … if a satisfactory solution cannot be found". In addition, a provision was included for qualification bodies that disapplied anti-discrimination requirements in respect of a professional or trade qualification for purposes of an organised religion. 73 Regulation 7(3) and associated provisions therefore provided organised religions with a broad exemption from the antidiscrimination requirements of the EESOR 2003.
Regulation 7(3) of the EESOR 2003 introduced a three-limb "test" that an employer must satisfy in order to be exempt from certain requirements of the EESOR 2003. First, any employment must be for the "purposes of an organised religion". 74 Second, a requirement "related to sexual orientation" must be applied either to "comply with the doctrines of the religion" or "to avoid conflicting with the strongly held religious convictions of a significant number of the religion's followers". 75 And, third, it must be the case that either "the person to whom that requirement is applied does not meet it" or "the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets it". 76 The wording of the first two limbs of the regulation 7(3) test closely match the provision proposed by the Archbishops' Council and, as we argue below, can be seen as the direct result of the Council's demand that the CoE be granted a much wider exception than that contained in the general genuine occupational requirement exception.
77
The wording adopted allowed an employer to apply, to employment for purposes of an organised religion, 78 a requirement "related to sexual orientation". This made the regulation 7(3) exception wider in scope than the general genuine occupational requirement exception, which was limited to "being of a particular sexual orientation".
79
The phrase "related to sexual orientation" includes, as requested by the Council, sexual "behaviour" rather than mere "orientation" 80 and, therefore, allows a requirement to be applied to "conduct". In addition, regulation 7(3), in line with the Council's proposal, did not specify that applying a requirement related to sexual orientation must be "proportionate" in each case. This is in contrast to the general genuine occupational requirement exception in the EESOR 2003, 81 as well as both the general and religious genuine occupational requirement exceptions in the religion or belief regulations, which specified that the application of any requirement must be 75 EESOR, reg. 7(3)(b). 76 EESOR, reg. 7(3)(c).
77
The general genuine occupational requirement was enacted as EESOR 2003, reg. 7(2).
78
This was subsequently interpreted not to encompass all "religious organisations". Richards J confirmed that "for purposes of an organised religion" has a narrower scope than "for purposes of a religious organisation" and that, for example, "employment as a teacher in a faith school is likely to be 'for purposes of a religious organisation' but not 'for purposes of an organised religion'". R (Amicus) "proportionate".
82
The third limb of the regulation 7(3) test cannot be seen to correspond with the Council's proposal and, as we discuss below, it created a hurdle that the CoE has been required to carefully navigate. 83 The principal evidence to suggest that regulation 7(3) of the EESOR 2003 was designed to satisfy the demands of the Archbishops' Council exists in the form of documented interaction between representatives of the DTI and the Joint Committee on Statutory Instruments (JCSI). When the JCSI examined the EESOR 2003, it received a memorandum from the DTI, and heard oral evidence from DTI representatives, in respect of regulation 7(3). The DTI memorandum stated that regulation 7(3) was "designed to reflect specific comments received in response to the draft regulations" which made "clear that the [general genuine occupational requirement] could cause practical difficulties in relation to employment for purposes of an organised religion". 84 The memorandum elaborates that, having made a decision to insert a new provision, "the [DTI] met a small number of representatives from churches to discuss the scope of the exception". The third limb of the test contained in EESOR, reg. 7(3)(c) corresponded exactly with the provision in the general genuine occupational requirement exception contained in EESOR, reg. 7(2)(c). churches still felt that we had not gone anywhere near far enough in the provision that we drafted. We however felt that this would address the specific problems that they had raised and that is why we were talking to them.
86
Although the DTI refer to having met with representatives of "churches", 87 it is reasonable to assume that the CoE took a principal role during negotiations with the DTI and was instrumental in ensuring the inclusion of regulation 7(3) in the EESOR 2003.
88
This is not only because the Archbishops' Council had previously demanded "the opportunity for discussions at a very senior level of Government" 89 but also because, having secured those discussions, the wording of regulation 7(3) closely resembled the Council's own proposed provision. Indeed, in a subsequent letter to the JCSI, the Secretary General of the General Synod and the Archbishops' Council, William Fittall, confirmed that the CoE's primary objective during negotiations had been:
to ensure that they [the EESOR 2003] do not deny faith communities a broad measure of freedom to determine what requirements in relation to sexual behaviour should apply to those who wish to serve or represent them, even though this might otherwise constitute direct or indirect discrimination in relation to sexual orientation. In other words, as Mr Fittall explained, the inclusion of regulation 7(3) in the EESOR 2003 directly met the CoE's request that it be furnished with a provision that enabled it to "defend successfully the application of a marriage or abstinence policy against a discrimination claim by arguing that the requirement was about behaviour rather than mere orientation".
91
It is clear, therefore, that, as the High Court subsequently concluded, regulation 7(3) of the EESOR "was added as a result of representations from the Churches, including in particular, it would seem, the Archbishops' Council of the Church of England". The JCSI's doubts arose from the potential for regulation 7(3) to permit a difference of treatment based on a characteristic related to sexual orientation where the characteristic could not be said to be a genuine and determining occupational requirement which was proportionate, as envisaged by the general exception contained in the Directive.
94
The JCSI stated:
It seems … wholly within the bounds of possibility that, for example, an employer considering employing a custodian who would, as part of his or her duties, have care of religious artefacts might determine not to employ a worker solely on a ground related to his or her sexual orientation in order to avoid conflicting with the strongly held religious beliefs of a significant number of the religion's followers. religion's followers, and by those located at only one of several places where the post holder might be required to work, the discrimination would seem … apparently to be allowed by regulation 7(3) [of the EESOR 2003 ] … Yet it is open to question whether either the intention or effect of Article 4.1 [the general genuine occupational qualification exception in the Directive] is to allow the personal beliefs (even of a majority within an organisation) to determine the position, on the basis that they are part of the context in which the work is to be carried out and, in the view of the employer, the factor is decisive. Even if a characteristic of the worker could be said to be a 'genuine and determining occupational requirement' in these circumstances there seems … to be a doubt as to whether the requirement is proportionate as the Directive requires.
95
The JCSI's opinion that regulation 7(3) of the EESOR 2003 would potentially allow discrimination beyond that permitted by the Directive provided the foundation for a motion in the House of Lords, moved by Lord Lester of Herne Hill, inviting the government to withdraw the draft EESOR 2003 and to amend regulation 7(3) on the basis that it was "unnecessary and unlawful".
96
It was unlawful, Lord Lester argued, because it was "a sweepingly broad exemption clause apparently permitting a religious body to refuse to employ not a priest but a cleaner or messenger because of their sexuality".
97
There was support for Lord Lester's motion on the basis that, as Lord Avebury put it, regulation 7(3) would permit "bigotry and prejudice" and "would be the first time in any western country when anti-gay conduct has been approved by legislation". here".
99
Bishop Chesters' principal defence rested on the assertion that regulation 7(3) was not concerned with sexual orientation "as such" but with "posts and orders where, irrespective of sexual orientation, be it heterosexual or homosexual, the requirement remains for marriage or abstinence". 100 He went on to argue that the exception was "emphatically not about pandering to prejudices" and would only be used by the CoE "where doctrine and strongly held religious convictions are at stake". 101 The Bishop of Worchester (Peter Selby) dissented from this view and, with "some hesitation", spoke against "the very strong representation of … the Archbishops' Council of my own church" to voice his "minority judgment" against regulation 7(3). 102 However, in doing so, Bishop Selby made absolutely clear that Bishop Chesters' remarks "undoubtedly reflect what the Government have heard from our Church" and "reflect the views of perhaps the overwhelming majority of bishops".
103
Lord Alli, who likened regulation 7(3) of the EESOR 2003 to "a provision dreamed up by the Taliban", advanced extremely strong criticism -uncommon in the House of Lords -of the role of the Lords Spiritual in supporting the CoE in "seeking to do a dangerous thing" of "effectively absenting itself from normal civil society": I say to the Lords spiritual on the Bishops' Benches that if they try to use the privilege that they enjoy … of lawmaking, by using the civil law as a means of exempting themselves or their religion from the norms and values of civil society, they will have diminished their role in society. Gay people may be a minority in society, but so too are those who actively profess a faith. Each is entitled to protection, but not at the expense of the rights and dignity of the other. That is what equality means. These remarks resonated with the concern of some members of the CoE that had been expressed at the General Synod meeting of February 2003. For example, one member questioned how the CoE could "reconcile a continuing desire to remain the established Church, including substantial representation in a reformed second chamber, with its attempts to gain exemption from some statutory legislation, for example in relation to human rights and employment law". 105 Another member articulated a sense of dismay at the CoE's use of its privileged position to seek exemptions from equality law:
My heart always sinks whenever the Church considers equality measures proposed by secular government. That the Church has an understanding of justice which is distinctive is understandable and right; that the Church so often has a narrower understanding of justice than the secular world is alarming; but that the Church consequently seeks to exclude itself from equality measures for its own institution is depressing. Delegated Legislation.
110
Much the same criticism as that advanced about regulation 7(3) of the EESOR 2003 in the House of Lords was advanced in the Standing Committee. Evan Harris MP, for example, stated that it was "astonishing" that the government was proposing regulation 7(3) when it was "supported only by the Church of England in a confused way and whole-heartedly by the Christian Institute and CARE [Christian Action Research and Education]".
111
There was also criticism from those who, although supportive of an exception for organised religions, felt, as Edward Leigh MP put it, that regulation 7(3) was "a complete dog's dinner".
112
The chief criticism in this respect was that the scope of regulation 7(3) was unclear and that, as a consequence, it may be unworkable. and, when it was subsequently considered in the main chamber of the House of Commons, it received overwhelming support from MPs.
115
There was extensive media speculation about why the government had seemingly capitulated to "pressure from the Archbishops' Council" and included regulation 7(3) in the EESOR 2003.
116
There was also considerable condemnation of Parliament for having accepted an "odious provision" 117 that was seen as a mechanism for ensuring that "equality stops at the church gates". provisions relating to sexual orientation than that available to other employers. Moreover, despite the CoE's claim that regulation 7(3) "attempts to strike a fair balance between the rights of individuals [in respect of sexual orientation] and the freedom of faith communities to apply their own beliefs and convictions in relation to those who serve and represent them", 119 the effect of regulation 7(3) was to create an imbalance between religion and sexual orientation in equality law. As argued elsewhere, the religious exception included in the EESOR 2003 can be seen to create a hierarchy in equality law because no bespoke exception equivalent to regulation 7(3) exists to enable organisations based on sexual orientation to refuse to employ, promote, train or dismiss someone on the basis of applying a requirement related to religion or belief.
V. THE COE DEFENDS ITSELF USING THE RELIGIOUS EXCEPTION
Less than three years after the enactment of the EESOR 2003, the CoE became embroiled in an employment dispute that led to it having to defend itself using regulation 7(3) of the EESOR 2003.
121
The dispute concerned Hereford Diocese's refusal of employment to John Reaney, following his application for the post of Youth Officer. Mr Reaney, although having been interviewed and unanimously recommended for the post by a panel of eight people, was ultimately declined employment by the Bishop of Hereford (Anthony Priddis). Bishop Priddis declined to employ Mr Reaney on the basis that, because Mr Reaney had previously been in a samesex sexual relationship that had recently ended, he did not feel that Mr Reaney was able to meet the applied requirement to be celibate. 
123
Bishop Priddis informed Mr Reaney: "the issue is not about sexual orientation but rather about practice and lifestyle and the evidence of those from a long enough period of stability in one's life".
124
In response to this, Mr Reaney claimed that he had been subjected, inter alia, to direct discrimination on the grounds of sexual orientation and that this was unlawful under the terms of the EESOR 2003.
When Mr Reaney's complaint was considered by the Employment Tribunal, the key issue was whether the refusal to employ him for the reasons given was permissible under regulation 7(3) of the EESOR. To determine the answer to this question, the Employment Tribunal considered whether Bishops Priddis' refusal to employ Mr Reaney satisfied the three-limb test contained in regulation 7(3). In respect of the first limb of the test, the Employment Tribunal held that the post in question could be deemed to meet the requirement that the employment is for purposes of an organised religion.
125
The Employment Tribunal was also satisfied that the refusal to offer Mr Reaney employment met the second limb of the test because it was the result of Bishop Priddis applying a requirement related to sexual orientation so as to comply with the doctrines of the religion 126 and so as to avoid conflicting with the strongly held religious convictions of a significant number of the religion's followers.
127
This left the Employment Tribunal to consider, in respect of the third limb of the test, whether Bishop Priddis' decision not to offer Mr Reaney employment met the requirement that "the employer is not satisfied, and in all the circumstances it is reasonable for him not to be satisfied, that that person meets [the applied requirement]".
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The Employment sexual acts. This requirement was derived from Church of England House of Bishops, op. cit., n. 11. Reaney, op. cit., n. 121, para. 41.
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EESOR 2003, reg. 7(3)(c)(ii).
Tribunal stated that, since this aspect of the test was worded in the present tense, the question of whether it was met had to be asked and answered on present circumstances since "the future is not known to any person" and in "an ordinary employment context a potential applicant for a job cannot give cast-iron guarantees as to circumstances which may happen in the future".
129
On this basis, the Employment Tribunal rejected Bishop Priddis' claim that it was reasonable for him not to be satisfied that Mr Reaney met the requirement to be celibate since Bishop Priddis had no evidence to suggest that Mr Reaney was not telling the truth when he said that he was no longer in a sexual relationship. 130 Moreover, the Employment Tribunal held that, even if looking to the future, it was not reasonable for Bishop Priddis to "rely upon some vague idea that a person whose relationship has recently come to an end cannot be relied upon to state a future intention" (and that it "may well be that there was some unconscious discrimination on the part of Bishop Priddis in the refusal to accept the assurances of [Mr Reaney] because he was a gay man").
131
Mr Reaney's claim of direct discrimination was therefore successful.
Although the CoE lost this case, the Diocese of Hereford regarded the Employment Tribunal's judgment as a "mixed blessing" and Bishop Priddis stated that he was "disappointed but not completely down".
132
This equivocal reaction is not surprising because, as the Archbishops' Council of the CoE made clear, the CoE very much welcomed some aspects of the judgment.
133
The Council was, for instance, positive about the Employment Tribunal having "helpfully confirmed" that regulation 7(3) of the EESOR 2003 was applicable to "some non clergy posts". conceded that Bishop Priddis had "taken the wrong decision", it was confident that the Employment Tribunal's judgment showed that regulation 7(3) "will continue to provide important protection for churches … ensuring that their recruitment policies can reflect the organisation's beliefs". 135 The CoE was able to express this view with such certainty because, as Julian Rivers notes, the judgment of the Employment Tribunal provided dioceses with the means by which to avoid falling foul of an adverse judgment in the future: the "obvious solution from the point of view of the diocese is to become stricter in its criteria".
136
In other words, CoE dioceses can more explicitly incorporate a requirement related to sexual orientation into their recruitment policies and processes in order to avoid a recruiting Bishop falling at the third limb of the test contained in regulation 7(3). Such a requirement may, for example, be expressed in a job advertisement that states that a post-holder must adhere to "traditional church beliefs and teaching in matters of faith and conduct" and "share and endorse the understanding conflict with the strongly held religious convictions of a significant number of the religion's followers (now called the "non-conflict principle") that this must be "proportionate".
138
As we detailed above, no proportionality test was included in regulation 7(3) of the EESOR 2003, in contrast to both the general and religious genuine occupational requirement exceptions contained in the religion or belief regulations. 139 Therefore, proposing the inclusion of a proportionately test in the religious exception in respect of sexual orientation can be seen as an attempt to harmonize these aspects of equality law.
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The second difference was that the exception in the Equality Bill included a definition of the type of employment deemed to be "for the purposes of an organised religion": specifically, employment that "wholly or mainly" involved "leading or assisting in the observation of liturgical or ritualistic practices of the religion" or "promoting or explaining the doctrine of the religion (whether to followers of the religion or to others)".
141
The inclusion of this definition can be seen as an attempt to put on the face of the Bill the government's original intention that the exception should apply to "a very narrow range of employment: ministers of religion, plus a small number of posts outside the clergy, including those who exist to promote and represent religion".
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The changes to the religious exception proposed in the Equality Bill were widely regarded as an attempt to narrow its scope. For example, John Mason MP argued that the exception "leaves out" forms of employment "that might otherwise be expected to be included". In Reaney v. the Diocese of Hereford … the employment tribunal rejected the argument that the exemption applied only to Church ministers, and ruled that Churches could also require a youth worker to adhere to their doctrines on marriage and celibacy. However, explanatory note 747 on page E182 [of the Equality Bill 2008/09] insists that the new wording in paragraph 2 excludes youth workers. In that case, the new wording is intended to narrow the exception.
144
In fact, the Explanatory Notes cited by Mr Mason referred to a requirement that "a church youth worker … be heterosexual", 145 which was not the issue considered in Reaney. Nevertheless, some scholars have agreed with the view advanced by Mr Mason and argued that the changes to the religious exception proposed by the Equality Bill would have narrowed its scope and, as a result, reversed the interpretation adopted in Reaney that the post of Youth Officer fell within it.
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In our view, this is far from conclusive since in Reaney the employment in question -which was to "coordinate and to encourage and to promote church based youth organisations" -was deemed by the Employment Tribunal to be "one of the small number of jobs which would be closely associated with the promotion of the Church" 147 and, as such, it is likely that such posts would have continued to have been deemed to be concerned with "promoting or explaining the doctrine of the religion". Therefore, the definition of employment "for the purposes of an organised religion" proposed in the Equality Bill can be seen as an attempt to reflect the interpretation of the religious exception adopted in Reaney rather than as a means of reversing it.
However, the CoE's view, as expressed by the Secretary General of the General Synod, William Fittall, was that there was "no doubt" that the changes proposed by the Equality Bill represented "a 144 Ibid., col. 444. substantial narrowing of the present exemption". 148 Mr Fittall stated that the CoE wished to "preserve religious liberty" and argued that
[h]owever wrong people might believe individual Churches or other faith groups are on some issues -whether it is their attitude to divorce, whether women should be priests or same-sex conduct -it must ultimately be part of the teaching of that particular faith strand.
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There was strong disagreement with the CoE's interpretation of the changes proposed by the Equality Bill by, for example, the British Humanist Association and the Muslim Women's Network. 150 However, the Catholic Church agreed with the CoE that the proposed changes represented a "distinct tightening of the law".
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On the basis of such concerns, amendments to the Equality Bill designed to omit the references to "proportionate" and the definition of employment from the religious exception were proposed, but subsequently withdrawn, at Committee stage in the House of Commons. those places was being carried out by Churches Together, with Christ Church, Cockermouth, as the hub of the activity. The church had been converted into a relief centre and the rector, Reverend Wendy Sanders, and members of the churches did outstanding work which made a huge difference to the whole relief programme. They were, of course, providing help and care to all people, regardless of faith or no faith. How would the Bill classify this activity? Would it come under 'liturgical or ritualistic practices' or 'explaining the doctrine of the religion'? 154 Archbishop Sentamu was not entirely clear whether he would seek to apply a requirement related to sexual orientation in the context of work that involved offering aid to victims of natural disasters, but what was clear was his desire to maintain the maximum scope of the religious exception. He stated that the religious exception would be "significantly narrowed" by the changes proposed in the Equality Bill and argued that " [t] here is a danger here of legislation by stealth. We need to hold the line where it was set in 2003". 155 The CoE was successful in its campaign to "hold the line" set by regulation 7(3) of the EESOR 2003 when it sponsored amendments to the Equality Bill, moved by Baroness O'Cathain, that were accepted at Committee stage. decisive in one of the two Divisions by which the amendments were accepted. 159 The government acquiesced to the House of Lords and did not seek to reject its amendments to the religious employment exception when they were considered in the House of Commons. 160 As a consequence, the Equality Act 2010 maintains the employment exception for organised religions largely in the form enacted in regulation 7(3) of the EESOR 2003. 161 Organised religions therefore retain access to a unique and bespoke provision that allows them wider scope than that available to other employers to discriminate on grounds related to sexual orientation. Crucially, unlike other employers, who are only able to apply a requirement to "have" a particular sexual orientation, 162 organised religions can apply a requirement "related" to sexual orientation. Moreover, organised religions, unlike other employers, are not required to demonstrate that applying a requirement "is a proportionate means of achieving a legitimate aim". In this article we have examined the ways in which the CoE has sought to influence the legislative process in order to ensure that it and other religious organisations are provided with exceptions in statute law that prohibits discrimination on the grounds of sexual orientation. Such exceptions effectively license the CoE and other religious organisations to discriminate against individuals because of either their homosexual orientation or conduct. By providing an in-depth analysis of the life of one piece of legislation, our aim has been to highlight the approach of the CoE, through its various limbs, to actively shaping statute law in ways that are advantageous to it. Whilst it has been claimed that there is "no culture of the Church of England publicly lobbying government" and that the CoE suffers from a form of "reticence" in its dealings with government, 164 our analysis clearly shows that the CoE has an organised and systematic approach to attempting to fashion sexual orientation equality law. This approach is sometimes publicly visible (for example, when the Lords Spiritual make interventions in Parliament) and, at other times, is less amenable to public scrutiny.
Our analysis of the strategies and tactics employed by the CoE to successfully secure religious exceptions in statute law offers some challenge to claims about the decline of the authority of religion as a result of a secularist onslaught. 165 Although widespread social change has led some to claim that in contemporary British society "the churches have become increasingly irrelevant in the new cultural and ethical landscape" that most people inhabit, 166 the CoE clearly retains a powerful presence in the process by which statute law is made in the United Kingdom. Therefore, despite the decline of the hegemony of "normative Christian culture" 167 in the United Kingdom that might be inferred from an analysis of trends in church attendance, rates of baptism or other religious practices, the CoE is still able to exert considerable influence upon the legislative process.
Our analysis also contributes to long-standing and on-going debates about the CoE's involvement in the legislative process. One aspect of this debate concerns whether it is appropriate in a liberal democracy for the Lords Spiritual to exercise a legislative function in the United Kingdom Parliament, by way of which the CoE is able to directly shape statute law. Although the number of Lords Spiritual in the House of Lords limits their overall influence, 168 and whilst there is no official "Bishops' whip" that requires each Lord Spiritual to follow a "party line", 169 the presence of the Lords Spiritual in the House of Lords provides the CoE with a direct means by which to shape law. Whilst all religious organisations can seek to lobby Parliament, only the CoE has a permanent and consistent voice inside Parliament. The CoE has exercised its parliamentary voice to influence a wide range of legislation relating to sexual orientation equality, including the recent Marriage (Same Sex Couples) Act 2013, 170 and is currently actively seeking exceptions for faith schools in relation to current proposed reforms to the statutory framework governing sex education in England. 171 Relatedly, the analysis presented in this article contributes to debates about the need for further reform of the House of Lords to either limit or remove the influence of the Lords Spiritual in the legislative process. Whilst the Lords Spiritual have always had a presence in the House of Lords, 172 the reformed composition of the 168 In April 2017, the total membership of the House of Lords was 804, with 25 of those members being Bishops. Whereas the Lords Spiritual could once be seen as a category of "specialist peer" akin to the now-departed Law Lords, 175 their presence might now be regarded as anachronistic. That view was expressed and endorsed by signatories to a petition to the government in 2016 which called for the removal of the Lords Spirtual from the House of Lords on the basis that the CoE "is quite out of step with UK Law and indeed common humanity".
176
Perhaps the most important debate to which this article contributes concerns the extent to which the United Kingdom Parliament should legislate to exempt the CoE and other religious organisations from law requiring people to be treated equally regardless of their sexual orientation. Our detailed examination of the legislative accommodation of the CoE's prejudice against homosexuality raises questions about whether it would be more appropriate, in a liberal democracy, for Parliament to require the CoE and other religious organisations to conform to the standards expected of secular institutions. Although Parliament has decided that it will not generally "legislate over and above, or directly at, the Church of England", 177 it certainly retains the authority to do so. 178 Moreover, the CoE is required, as it has been since 1533, to abide by the principle that it does not make or execute any "canons constitucions or ordynance" that are "contraryaunt or repugnant to the Kynges prerogatyve Royall or the customes lawes or statutes of this Realme", 179 unless it is afforded an exception to do so. 180 The key question, therefore, is whether Parliament should, in the interests of advancing equality on the grounds of sexual orientation, cease to accommodate the hostility of the CoE and other religious organisations to homosexuality.
